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RECENT IMPORTANT DECISIONS 



Attorney and Cuent — Unnecessary Services — Compensation. — When 
a suit was instituted by an attorney for the benefit of the heir of a remainder- 
man to establish her rights in the remainder, before the death of the life 
tenant and before the falling in of the outstanding freehold; Held, that 
although the attorney had acted in good faith, the action was premature, 
wholly unnecessary, as well as expensive, and that therefore the note which 
the client gave to the attorney for conducting the proceedings was without 
consideration, and he was denied recovery. Buckler v. Robinson et al. (1906), 
— Ky. — , 96 S. W. Rep. mo. 

No case9 are cited in the opinion. The court states that its decision is in 
accord with the weight of authority. In Hopping v. Quinn, 12 Wend. 517 
(1832), where a lawyer had neglected to collect notes until too late to sue, 
the court commented as follows : An attorney can not recover against a 
client the costs of a suit in which the judgment is set aside for irregularity; 
nor for the costs of opposing the motion to set aside the proceeding; nor for 
money paid for his client if it be paid to satisfy the costs of a judgment of 
discontinuance or ignorance. And it has been decided that the lawyer cannot 
recover for absolutely useless work, or where ill success is attributed to his 
bad faith or negligence. Wharton on Agency, § 615 ; Anderson v. Tyng, 94 
N. Y. 16; Bradin v. Kingsland, 4 Watts (Pa.) 420; Hopping v. Quinn, supra. 
But the negligence must have been distinctly found. Maynard v. Briggs, 26 
Vt. 94. But that an attorney in this country can collect for his services as 
such, in a proceeding at law, is well established. And even in jurisdictions 
where a counsel cannot collect his fees by process of law, an action will lie 
upon a bill of exchange or promissory note given in consideration of his ser- 
vices. Mo-watt v. Brown, 19 Fed. Rep. 87; Pennington v. Nave, 15 Ind. 323; 
McClain v. Williams, 8 Yer. (Tenn.) 230; Weeks on Attorneys at Law, p. 
709. A contract to convey land as compensation for attorney's services may 
be specifically enforced. King v. Gildersleeve, 79 Cal. 504. Even when such 
services are performed with the client's consent, without any agreement as to 
the fees, the attorney may recover what the services are reasonably worth. 
Webb v. Browning, 14 Mo. 355. In Murphy v. Shepardson, 60 Wis. 412 
(1884), a decision was made opposite to that of the court in the principal 
case, in .a well and logically reasoned decision. In that case it was sought 
to set aside tax certificates alleged to create a cloud against the title. The 
certificates were void upon their face, and created no lien. Yet the court 
held that even though the attorneys knew this, and that earlier decisions were 
against the success of their suit, still the aim was to wipe out the tax title 
entirely, to get an adjudication. The decision, therefore, was, or might have 
been, an advantage to the client in more ways than one, e. g., he would not 
be called upon to pay these taxes, and he was relieved from any embarrass- 
ment in case he was to sell the land. It seems that the principal case might 
also have held the suit to have been an advantage to the heir of the remain- 
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derman, viz., it established her right as of record; it was an adjudication. 
In McClain v. Williams, supra, the client had given his attorney a note, for 
assisting in prosecuting an action, and after three years the client compromised 
without any trial on the merits. Held, the full amount could be recovered 
for the "client was bound in law and morals to pay it." The principal case is 
at least extreme. If an attorney acts in good faith, and establishes a right 
for his client, it would seem that the retainer of the attorney was a good con- 
sideration for the promise to pay the stipulated amount. To hold otherwise 
is a step in the direction of a return to the time when an attorney might not 
sue to recover for his fees as counsel. 



Bankruptcy — Title to Bankrupt's Property. — A bankrupt, after the 
adjudication in bankruptcy and before the appointment of a trustee, brought 
an action to recover wages due him for services rendered to the defendant 
prior to the adjudication. The omission to appoint the trustee was due to 
the failure of the bankrupt to disclose the existence of this claim or of any 
other property; Held, that this action could be maintained because the title 
to the property remained in the bankrupt until a trustee was appointed. Rand 
v. Iowa Cent. Ry. Co. (1906), — N. Y. — , 78 N. E. Rep. 574. 

The question involved in this case is one on which the courts are in conflict, 
but according to the holding in this case the bankrupt is not divested of the 
title to his property until a trustee has been appointed in whom it may vest 
under § 70 of the bankruptcy act, and until such appointment, the bankruptcy 
proceedings have not gone far enough to take the title out of the bankrupt 
even though he has concealed the fact that he had any property at the time 
of the adjudication. To the same effect is the holding in Fuller v. N. Y. Fire 
Ins. Co., 184 Mass. 12. These decisions, however, are directly opposed to 
that of the Supreme Court of Minnesota in Rand v. Sage, 102 N. W. 864, 
where on similar facts it was held that title to the property, after adjudica- 
tion and before the appointment of a trustee, was not in the bankrupt but 
passed conditionally to the court. The court in that case said, "There must 
be either one thing or the other. The bankrupt retains title to his property 
with power to exercise dominion over it, to transfer and incumber it or the 
title passes conditionally to the court for the benefit of the creditors until a 
trustee is appointed or the estate is closed. The latter is the only rational 
view consistent with the provisions of this act. While much might be said 
in favor of either holding the better view would seem to be that after adjudi- 
cation and until the trustee is appointed title to the bankrupt's property is in 
the court. Collier on Bankruptcy, 5th Ed., p. 553, says: "It follows that 
under the present law, title remains in the bankrupt, at least, to the date of 
adjudication ; perhaps even to the date of the appointment of a trustee." And 
in a note to this paragraph he says, "Though the better view is that after 
adjudication it is in custodia legis," which is also the opinion in In re Rosen- 
berg, Fed. Cas. 12055, Keegan v. King, 96 Fed. 758, 3 Am. B. R. 79; In re 
Granit City Bank, 137 Fed. 818. 



